



MINUTES 

SPECIAL LEGISLATIVE MEETING

of THE CITY COUNCIL

 May 18, 2010
5:30 p.m.

CITY OF MARY ESTHER

195 Christobal Road – North, Mary Esther, FL   32569

1.
INVOCATION


Mayor Bolton led the invocation.
2.
CALL TO ORDER


Mayor Bolton called the meeting to order at 5:30 p.m.

3.
PLEDGE OF ALLEGIANCE



Mayor Bolton led the Pledge of Allegiance.

4.
ROLL CALL

Present:
 

Mayor Chuck Bolton




Mayor Pro Tem Ron Stearns 




Councilmember George Crews





Councilmember Frank Crowder





Councilmember Ruth Sykes
Also Present:

City Manager Lynne Oler




City Clerk Tammy King



Asst to City Clerk Nichole Hodge



City Attorney Hayward Dykes

Absent:


Councilmember Lee Griffin
5.
DISCUSSION – CODE ISSUE – 390 BRIAN CIRCLE


Mayor Bolton read the motion to discuss the code violations of the property located at 390 Brian Circle and Cmbr. Crews stated that he objected to the motion.



Cmbr. Stearns made a motion to discuss any code violations of the property located at 390 Brain Circle, Mary Esther, Florida, seconded by Cmbr. Sykes. Mayor Bolton asked Cmbr. Crews if he had anything he’d like to add to his objection. Cmbr. Crews said this issue was discussed at the May 3rd Legislative Meeting and felt the motion was defeated properly; he didn’t understand why it was being brought up again. He believed the motion needed to be rescinded. There was some discussion with the City Attorney on how to rescind, which was declared to only need happen if the motion occurred at the same meeting. This was not the same meeting. Robert’s Rules, Tenth Edition, supplied the answers for the Council concerning the objection and the legality of the motion. Mayor Bolton said he was asking the Council to vote on discussing the issues with 390 Brian Circle, not to vote on the issue itself.


Cmbr. Sykes asked for an explanation as to who could call a Special Legislative Meeting. Mrs. Oler said the Mayor, three Councilmembers, or the City Manager could request a Special Legislative meeting. The Charter was discussed. Mr. Dykes asked if this meeting had been advertised as a Special Legislative. Mrs. King affirmed. Mayor Bolton explained that at the last Legislative Meeting, there were only a few Councilmembers present for the meeting and the issue with 390 Brian Circle got a 2-1 vote which allowed the motion to fail. He said a Citizen then approached him with the same issue, and he felt it would be a benefit to the City if all the Councilmembers were present for a vote. Cmbr. Crews referred to Section 2-22 of Article I, and read that the City Council defines the types of meetings to be held and sets the time and in subparagraph c – defined ‘special meeting’.  Cmbr. Crews felt there was a conflict between the Charter and the Code. Mr. Dykes said as long as it was consistent with the Charter and the Code he didn’t see anything wrong with the Special Legislative meeting being conducted; the Charter would prevail over code. There was no further discussion. Mayor Bolton called for the vote.  

THE MOTION PASSED (3-1) 



Cmbr. Stearns began the discussion by asking the City Attorney what he’d already accomplished concerning the property at 390 Brian Circle. Mr. Dykes said he’d written a memo to the Council letting them know the property was coming up for a Motion of Summary Judgment by the bank, and he’d gone to the hearing; however, the hearing did not take place because Judge Brown recused himself due to a conflict. Judge Stone would be the new judge in the case, but the hearing had not been rescheduled as of today’s date. Mayor Bolton said the way he understood it, this type of hearing could be rescheduled several times without any hurry to reschedule. Mr. Dykes said it could. Banks will wait because they may have to pay six months association or homeowner dues. He wrote a letter to the attorney for the bank, in Fort Lauderdale; he cannot contact the bank directly because they have representation. He informed the bank’s attorney that the City had an immediate need for them to apply some resources to the property; Mr. Dykes had not heard back from them. Cmbr. Stearns asked if the action toward them would be directed at the property owners and not the bank. Mr. Dykes said yes, it would be Mr. and Mrs. Weeks. Cmbr. Crowder asked what the City’s chances were of recouping its money if the Council agreed to use City funds for this house. Mr. Dykes said it wasn’t very likely. If the bank foreclosed, you would not receive anything from the bank; it would all fall onto the Weeks’s. The City would have to get a judgment in Florida then take that judgment to Georgia, domesticate it, and seek damages up there. Cmbr. Crowder discussed all the legal fees involved with the probability of the City getting any money at all and felt that the City would be the last on the totem pole. Mr. Dykes said it really mattered how far the City wanted to take the case. He explained the City would also need to hire Georgia counsel, since his firm did not work in that state. He did verify that the amount spent by the City may not be recoverable at the end of the day. The bank would have a very strong case as far as not having to pay the fees to the City; they did not own the property when the violations were first noted. 


Cmbr. Crews said the Tax Collector had told him the Weeks’s had declared bankruptcy and wanted to know what would happen next. Mr. Dykes said if the property was in bankruptcy, all lawsuits and liens would stop. Local counsel did not indicate to him that there was a bankruptcy in progress but it would be simple enough for him to check on that, if they filed in Florida.


Mayor Bolton referenced the estimated cost of start up for the maintenance of the house, around $500.00. Combined monthly maintenance fees would be around $100.00. With the fines being assessed, at $1150.00 a week, the Mayor felt that would garner some kind of attention. He mentioned that the City Attorney was to look into the cost of a lawsuit that would be brought against the City should someone be injured from this property. Mr. Dykes said $5,000 - $10,000. Class action lawsuits were discussed. The differences in the cost for the City vs. the lawsuits were discussed. Cmbr. Crowder asked if this was going to be an issue with every property in the City that was out of compliance, or was this case a unique situation. Mayer Bolton felt once a Code Compliance Officer was in place and actively enforcing the Ordinances, these types of violations would not occur to this magnitude.


Cmbr. Crews asked if anyone that provided estimates had actually gone to the property. Mrs. Oler said those estimates came from Mr. Bradley. There were no notes on file to indicate who he had contacted to get those prices. No one from the Code Enforcement Board was present to question. Cmbr. Crews said he was not inclined to believe the type of work needed to be done to the yard and pool would cost so little. He believed the City Manager could send out the Maintenance Department to weed eat the yard. Mrs. Oler said she would be more than happy to have the Maintenance crew perform work over there if the Council approved of it. She mentioned that she’d finally been in contact with the bank and they had created a work order to go and bring the property back up to code. It was clarified that it was Bank of America. There was no estimation of the date anything would be completed. Mrs. Oler did tell the manager she spoke with there were severe safety issues and it all needed to be rectified as soon as possible. The manager gave the impression that she would take care of things as soon as she could, but the bank had not assumed ownership of the property. Cmbr. Crews reminded Mrs. Oler that the City had a contract with PAWS (Panhandle Animal Welfare Society) and they should provide traps for the rats. Mrs. Oler stated she’d tried to get a hold of someone at PAWS but had not been able to as of yet. Mr. Dykes said often times the bank would ask for those costs back at the Summary Judgment Hearing for the property preservation. Mayor Bolton wondered if the bank would have had any interest in cleaning up the property if the City and its residents had not been making such a huge issue out of it. 


Cmbr. Sykes asked about the pool maintenance plan. Mayor Bolton said all that was expected was that the pool be emptied of water so a drowning would not occur if someone were to fall in and so that it would no longer breed mosquitoes. Mrs. Oler said Mosquito Control would be sending someone out to both 145 Terry Circle and 390 Brian Circle. Mayor Bolton opened the floor to public comments. 


Mrs. Virginia Graves, 430 Brian Circle, lives in the house next door. She said the fence between the two properties is jointly owned between her and the previous owners. She said the weeds growing in the yard at 390 Brian Circle were growing up through the fence and pushing out the slats in the fence. She said she had gone into the yard previously to cut down the yard, but could no longer manage it due to physical difficulties. Also, last time they drained the pool the water drained into her yard and she wasn’t pleased with that. Cmbr. Crews asked when that was. Mrs. Graves believed it was in 2008. There was some discussion on why and who performed some upkeep. Mrs. Graves said the people who were doing the work told her they were from the bank but would only be doing the work this one time. 


Mrs. Cindy Tidwell, 461 Brian Circle, said she had a friend who was interested in buying the house and had worked with a realtor to find out more information on the house. She said there was already a grating over the top of the pool which would prevent a person or child from falling into the pool. Mayor Bolton said there was a grating over the top, but there were holes in the grating that a grown person could fall through due to rotting. There was also a screen over the entire pool area but it had also suffered severe damage and would not prevent any mosquito breeding from affecting the nearby houses. 



Mr. Matthew Dillon, 301 Brian Circle, appreciated the time the Council had taken to look at this ongoing issue. He mentioned the City Ordinances and said all properties should be looked at and enforced at all times, if there were Ordinances pertaining to that. He also asked about the lien process which was also mentioned at the last meeting. He talked about the length of time all this had been going on and said the CEB and Code Enforcement Officer was to take care of the community. They should be followed. Mayor Bolton felt the City needed someone in the Code Enforcement office who would actively enforce the Codes of the City and show that violations would no longer be tolerated. 


Mrs. Margaret McLemore, 380 Brian Circle, thanked the Council for calling the Special Legislative Meeting. She said the property, as far as she understood, was still in the Weeks’ names. She said she approached the Code Enforcement Officer two years ago and made enough noise that the bank at that time did come in to cover the pool, trim the yard, and drain the pool. She asked why they couldn’t do that again. She also suggested putting a lien on the property. The CEB came to the Council with a recommendation to clean up the property and Mrs. McLemore pleaded with the Council to follow it. She had called the Health Department on the pool, but felt the Council and the City really needed to help out. The building was frequently unlocked; the Sherriff’s Office had been called each time. Mrs. McLemore asked the Council to get someone in the Code Enforcement office that would enforce the regulations. 


Mayor Bolton referred to the letters the previous Code Enforcement Officer had sent to the owners requesting them to act on multiple occasions with multiple 30 day warnings and felt that the warnings had gone nowhere. He mentioned that the CEB asked the City Council to fix the issues and enforce their issues. There were other properties mentioned with issues that had not been taken care of due to the lack of enforcement. 


Mr. Gil Warner, 7 Shamrock, talked about the snakes being sighted. While there had not been any poisonous snakes at 390 Brian Circle, there had been some diamondbacks caught about 4 miles away on the reservation.  All the properties on Brian Circle back up to the reservation and he felt it was important to get rid of the smaller nonpoisonous snakes as soon as possible or there would be poisonous ones next. Where there are rats, there are snakes. He felt sooner or later a diamondback would end up on the property and a child would not know it wasn’t a toy and be injured or killed. Mr. Warner said if the City was wondering about a lawsuit now, wait until a child got killed; there would certainly be a lawsuit then, because the Council and City had done nothing about this property. Mayor Bolton agreed that the reservation was very healthy when it came to vermin and reptiles.


The prices of the services were discussed. There was also talk of imposing the fines on the property. Cmbr. Sykes asked Mayor Bolton if there was going to be a lien put on the property. Mayor Bolton said that wasn’t on this agenda. Cmbr. Sykes then asked if the City was going to be using taxpayer’s money to cover the cost of this. Mayor Bolton said no, they were voting to accept the Code Enforcement Board’s recommendation. Mr. Dykes mentioned that the order from the CEB had already been written and in essence the fines had already started. 


Mrs. McLemore suggested making the motion into a two part motion with the first part stating the City Council believed the property to be a safety hazard and, the City Council direct the City to hire contractors to bring the property into compliance and impose the code violation fines of $250 per day. Mrs. McLemore mentioned the fight against the billboard companies, and how proud she was that the City fought it and set the pace for all the other cities to follow. 


Mr. Willie Davis, 11 Lakewood St, said he didn’t come prepared to talk but felt compelled to step forward. Mr. Davis said everything that’s been said has been eloquently stated, but one thing that bothered him more than anything else was if a child got on that property and drowned in that pool;  he said just think about the media coverage the City would receive. 



Cmbr. Sykes asked if anyone ever talked to the Weeks’. A lot of the neighbors had. Mrs. McLemore said Mr. Weeks was a contractor and owned several properties and businesses in Mary Esther. He began developing but eventually could not make any money due to too many accounts receivables that he couldn’t collect. Mrs. McLemore said he had no choice but to leave the area and start all over again somewhere else. It was her opinion that he overpaid for the house to begin with and did even more modifications to the house when he bought it. Mayor Bolton said the current payoff of the mortgage to the bank was considerably more than the value of the property itself. Mrs. McLemore believed Mr. Weeks to be a very honorable and honest man and felt he wouldn’t have meant for any of this to happen; it was just the circumstances. Mrs. Tidwell mentioned filling the pool in with dirt. 



Mr. Gary Rosnick, 371 Brian Circle, asked about using the City’s employees as an alternative to using an outside contractor to save money. Mayor Bolton thought the Maintenance Technicians could certainly handle the mowing of the lawn, but was unsure of their expertise as exterminators. He mentioned that Mr. Caluda from the Code Enforcement Board was present at the last Legislative Meeting and addressed a lot of these questions but was not present tonight. Mr. Rosnick asked who the legal owner of the property was and who would be subject to these fines. My. Dykes said the Weeks were still the legal owners. Mr. Rosnick said that not only was there a liability issue, there was also the fact that there was a selective enforcement issue and he felt if they weren’t enforced what gave the City the right to try and enforce all the other properties in Mary Esther. He didn’t think it was fair or right that the small guy down the road got harassed every day for something while the big guy with huge issues got chance after chance, and felt there was a huge selective enforcement issue with the City.


Cmbr. Crews said there were a number of things that concerned him. He said the CEB did not suggest some could be done locally. He wasn’t sure if the CEB knew the City paid PAWS a substantial amount of money to take care of wild animals and felt we should talk to them. They are professionals and should be able to handle this issue. As for the pool, the County’s Mosquito Control has said that they would come in and treat the pool and he’d prefer to let them do it. Cmbr. Crews said the Maintenance Staff said they could take care of the weeds on that property, which would save the City a substantial amount of money. Otherwise, this money would come from the reserves, which were meant to assist in rebuilding or repairing Mary Esther after a catastrophic event and not meant to maintain private residences. The City was not in the habit of writing blank checks. He didn’t understand why quotes were not done for all these things. Cmbr. Crews felt it was important to consider other ways to get this taken care of. Using the City’s reserves on private property would be wrong and would not make the Council good stewards of the City’s money. 


Cmbr. Sykes asked what it would take to bring the property back up to Code. She wanted to know exactly what that meant. She suggested cutting down all the shrubbery on the place and mentioned that the grass would never look as good as it would if someone were living there and taking care of it.
 



Mr. David McLemore, 380 Brian Circle, said he had two grandchildren and two animals and resided within 50 feet of this property. Last year he killed 3 large snakes and killed 5 rats since the CEB hearing alone. He felt the property was a safety health welfare issue. If the City wished, go ahead and go in there to cut down all the shrubbery, vines and weeds in the front and back yards. He said you couldn’t even walk across the sidewalk and the problems need to be addressed. Mr. McLemore said if his grandchildren were to get bit by a snake, the City would not have a $5000 lawsuit, but a $100,000 lawsuit.  He said it was going to happen; it’s that serious of a problem. Mr. McLemore acknowledged that it would be expensive and that no one wanted to spend money right now. He asked the Council to come up with alternatives if they couldn’t come up with the money. He understood that the pool and yard would never look like his. That wasn’t what he was asking for. Right next to the property is where he parks his car and he said he was afraid to get out of his car sometimes due to the snakes being right under his feet when he got out of the car. Mr. McLemore said to do it not for the expense but because it was the right thing to do for the citizens and the City. 


Mrs. Oler asked if the backyard was chopped and bushes were removed, would the rodents disappear. Mr. McLemore said he wasn’t an expert but that it sounded logical. Mr. Dykes reminded the Council that their authority delegated for health and safety if an issue was found; they had the authority to rectify that, but to be careful of abusing that authority. Cmbr. Sykes said that she was referring to that sort of cleanup when she talked earlier. Removing the hazards like the weeds and bushes plus treating and covering the pool would be staying in that health and safety zone. Mr. McLemore suggested killing all the foliage in the yard. Rats won’t go where there’s no foliage and snakes won’t go where there’s no rats. It could be a low cost solution to fixing all the problems. Mrs. Oler asked if the City would be under the protection of the law if the City’s maintenance crew went in to make all these changes. Mr. Dykes assured her it would, since all of this was a safety and health issue that could be dangerous if not taken care of as soon as possible. 



Cmbr. Sykes requested that the City keep track of all financial records of all money spent. She agreed with Mr. Crews in that the City should have had quotes done like it usually did when other large purchase issues arise. Mayor Bolton said the previous Code Officer had set all that up. Mrs. King said that there was no way to know who he talked to; there were no notes in the file pertaining to the cleanup. There was discussion on exactly what the City was allowed to do to the property without overstepping its boundaries. Cmbr. Sykes wanted it stated for the record that the Council was not voting on this issue because of a threat or the potential of a lawsuit. Rewording of the motion was discussed.
6.
CODE ENFORCEMENT RECOMMENDATION 



Cmbr. Stearns made a motion to recommend bringing 390 Brian Circle into compliance as per the Code Enforcement Board at the lowest possible cost not to exceed $1500 having the City Manager use all resources available and apply all cost and fines as a lien against the property and file the lien, seconded by Cmbr. Sykes. 


MOTION PASSED 3-1

7.
ADJOURNMENT

Cmbr. Sykes made a motion to adjourn at 7:03p.m., seconded by Cmbr. Stearns.

____________________________   
 (Approved at the ____ Legislative Meeting)

Tammy L. King, City Clerk




Note:  The City does not keep verbatim minutes as a matter of record.  If a person decides to appeal any decision made by the Mary Esther City Council with respect to any matter considered at this meeting, he or she will need a record of the proceedings, and that, for such purpose, he or she may need to ensure that a verbatim record of the proceedings is made, which record includes the testimony and evidence upon which the appeal is to be based.  See Florida Statute 286.0105
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